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THE PURPOSE AND LEGAL STATUS OF THE PRACTICE GUIDE

The purpose and legal status 
of the Practice Guide

The practice guide intends to give an overview of the relevant 
legal provisions and case law on matters of (international) 
jurisdiction and applicable law on disputes related to consumer 
contracts. The main purpose of this guide is to assist practitioners 
in their work. It does not purport to be comprehensive and is 
without prejudice to the authoritative interpretation by the Court 
of Justice of the European Union (CJEU) of the legal instruments 
referred to in this Guide.
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I. INTRODUCTION

I. Introduction

The Brussels I Regulation (recast) (EU) No 1215/20121 and the 
Rome I Regulation (EC) No 593/20082 contain special provisions 
to determine the Member State(s) whose courts have jurisdiction 
over disputes relating to consumer contracts and the law 
applicable to such contracts. These special provisions derogate 
from general principles on jurisdiction and applicable law with 
the aim of protecting consumers as the weaker party to the 
contract. Generally, these special provisions allow the protected 
party to be sued only in the courts of his/her own domicile, but 
gives that party a  choice of jurisdiction when he/she is the 
plaintiff.

On the other hand, parties to a  consumer contract have, in 
principle, contractual autonomy to choose the applicable law 
(subject to some minimum protection of the consumer under 
the law of his or her habitual residence) and, to a more limited 
extent, jurisdiction (see Sections III and IV below). This means 

1 Regulation (EU) No 1215/2012 of the European Parliament and of the Council 
of 12 December 2012 on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters, OJ L 351, 20.12.2012, p. 1.
2 Regulation (EC) No 593/2008 of the European Parliament and of the Council 
of 17 June 2008 on the law applicable to contractual obligations (Rome I), OJ 
L 177, 4.7.2008, p. 6.

that, in the event of a  dispute, the terms of the consumer 
contract always represent the starting point when determining 
the applicable law and the jurisdiction.

In disputes between the consumer and the trader, the main 
connecting factor in the Brussels I Regulation (recast) and the 
Rome I Regulation linking the dispute with a particular court and 
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a particular applicable law is the place where the consumer is 
domiciled or has his/her habitual residence. The consumer has 
access to the courts in the Member State where he/she is 
domiciled and the law of the Member State where he/she has 
his/her habitual residence will generally apply to solve the 
dispute.

The specific rules on jurisdiction apply to contracts for the sale 
of goods on instalment credit terms, to contracts for a  loan 
repayable by instalments, or for any other form of credit made 
to finance the sale of goods. In addition, both the jurisdiction 
and the applicable law rules apply to contracts concluded with 
a person who pursues commercial or professional activities in 
the country of the consumer’s domicile or habitual residence or, 
by any means, directs such activities to that country or to 
several countries including that country and the contract falls 
within the scope of such activities. The notion of ‘directing 
activities’ to another country is therefore of considerable 
practical relevance and has given rise to some case law of the 
CJEU (see Section V below).

Chronology of the Brussels I Regulation 
and the Rome I Regulation

The Brussels I Regulation

ÎÎ 1968 Brussels Convention on Jurisdiction and the 
Enforcement of Judgments in Civil and Commercial 
Matters. The original version of the 1968 Brussels 
Convention included a section on jurisdiction in matters 
relating to instalment sales and loans which stopped 
short form stating that it applies expressly to consumer 
contracts. Initially, this rule on jurisdiction applied only 
for contracts for instalment sales and loans. For other 
consumer contracts, the general rules on contracts, 
providing for the jurisdiction of the court at the place of 
performance of the obligation in question (Article 5(1)), 
applied. However, the CJEU, in its case law, interpreted 
this rule in an autonomous manner, so as to include 
"private final consumers". This jurisprudential approach 
was later included in the amended version of the Brussels 
Convention (dated 1978) and, later on, the Brussels 
I Regulation (44/2001/EC);

ÎÎ The 1978 Accession Convention of the Kingdom of 
Denmark, Ireland and of the United Kingdom to the 1968 
Brussels Convention: in line with the case law of the 
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CJEU and with the draft Article 5 of the future Rome 
Convention on the law applicable to Contractual 
Obligations, section 4 of the Brussels Convention was 
amended to include from then on consumer contracts;

ÎÎ 22 December 2000: Council Regulation (EC) No 44/2001 
on jurisdiction and the recognition and enforcement of 
judgments in civil and commercial matters provided two 
important changes: the conditions for the application of 
section 4 have been simplified, while the section was 
made applicable to package holidays contracts;

ÎÎ 10 January 2015: as from that date the Brussels 
I  Regulation (44/2001/EC) is replaced by the Brussels 
I  Regulation (recast) (1215/2012/EU). The Brussels 
I Regulation (recast) applies to proceedings commenced 
on or after 10 January 2015; Regulation 44/2001/EC 
continues to be applied to the proceedings initiated 
before that date. The Brussels I Regulation (recast) has 
introduced one important change, namely it extended 
the protection afforded to consumers even in situations 
where the trader has its seat outside the European Union.

The Rome I Regulation

ÎÎ The 1980 Rome Convention on the law applicable to 
Contractual obligations: the Convention included special 
provisions in relation to the law applicable to consumer 
contracts;

ÎÎ 17 June 2008: The Rome I Regulation replaces the 1980 
Rome Convention and simplifies the conditions for the 
application of the provisions in respect of the law 
applicable to consumer contracts, in line with the changes 
brought in Regulation No 44/2001 related to jurisdiction 
in such contracts. The 1980 Rome Convention is still 
applicable in Denmark by virtue of its opt-out from civil 
justice instruments including the Rome I Regulation, as 
well as in some overseas territories of the Member 
States which are not considered EU territories under the 
Treaty on the Functioning of the EU. The Rome I Regulation 
applies to contracts concluded after 17 December 2009.

To the extent that the provisions in these instruments have 
not been altered, the case law on the interpretation of 
different provisions remains valid.
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II. Matters covered by this Guide

ÎÎ Consumer contracts covered 
by the Guide
This Guide covers only civil and commercial matters, and does 
not concern matters such as revenue, customs and administrative 
matters which are outside the scope of the Brussels I and Rome 
I Regulations.

The Guide focuses only on determination of jurisdiction of the 
courts and of applicable law in consumer contracts with a cross-
border element, which are caught by the Brussels I and Rome 
I Regulation regimes, and excludes substantive law matters.

ÎÎ What is a "consumer" within 
the meaning of the Brussels I/Rome 
I regulations?

According to both Brussels I and Rome I Regulations, a party to 
a contract is to be considered entitled to the special protection 
afforded to consumers if the contract has been concluded for 
purposes "which can be regarded as being outside his trade or 
profession". Whereas for the application of the Brussels 

I Regulation (the rules on jurisdiction) the consumer has to be 
domiciled in a Member State of the EU, for the application of the 
applicable law rules (the Rome I Regulation) the consumer can 
have his or her habitual residence within or outside the EU. The 
CJEU has interpreted this term in several cases, the most 
relevant of which are presented below under Section V.
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ÎÎ What type of traders is covered 
by the Guide?
The jurisdiction and applicable law rules covered by this guide 
extend to consumer contracts where the other party to the 
contract is a  trader. Whereas the applicable law rules have 
universal application, and thus apply irrespective of the seat of 
the trader, within or outside the EU, for the jurisdiction rules the 
picture is more nuanced. Whereas for proceedings initiated 
before 10 January 2015 the protective rules of the Brussels 
I  Regulation would apply only to traders having their seat or 
a branch, agency or other establishment in one of the Member 
States of the EU, for proceedings commenced after that date 
those rules would apply to traders, without any requirement 
concerning their seat.
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III. Which court has jurisdiction to hear the consumer contract 
dispute?

ÎÎ Where the consumer is plaintiff

According to the Brussels I  Regulation (recast)3 a  consumer-
plaintiff has the choice of either suing in the Member State 
where the other party is domiciled, if the other party has its seat 
in the EU, or, irrespective of the seat of the other party in an EU 
member State or in a  third country, before the courts at the 
place where he or she is domiciled. For the former case the 
Regulation establishes only international jurisdiction and it is for 
the national procedural law of that state to indicate the local 
jurisdiction of the precise court where the suit should be brought. 
For the latter case the Regulation establishes both international 
and local jurisdiction, which means that the consumer can sue 
only at the place of his or her domicile.

3 Article 18(1) of the Brussels I Regulation (recast) reads as follows:
1. A  consumer may bring proceedings against the other party to a  contract 
either in the courts of the Member State in which that party is domiciled or, 
regardless of the domicile of the other party, in the courts for the place where 
the consumer is domiciled.

ÎÎ Where the consumer is defendant

Where the proceedings are instituted against the consumer, the 
courts of the Member State where the consumer is domiciled 
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have jurisdiction. The Regulation4 establishes in this case only 
international jurisdiction and it is for the national procedural law 
of the Member State to indicate exactly the local jurisdiction. 
The Jenard Report accompanying the 1968 Brussels Convention 
makes it clear that the material time for establishing the 
domicile of the consumer is when the proceedings are instituted.

In both situations described above, where the consumer is 
plaintiff or defendant, the other party has the right to bring 
a  counterclaim before the court where the original claim is 
pending5.

ÎÎ Where there is a choice of court 
agreement
Consumer contracts may also include choice of court 
agreements. However, such agreements are valid only if they 

4 Article 18(2) of the Brussels I Regulation (recast) reads as follows:
2. Proceedings may be brought against a consumer by the other party to the 
contract only in the courts of the Member State in which the consumer is 
domiciled.
5 Article 18(3) of the Brussels I Regulation (recast) reads as follows:
3. This Article shall not affect the right to bring a counter-claim in the court in 
which, in accordance with this Section, the original claim is pending. 

comply with the requirements provided for in Article 19 of the 
Brussels I Regulation6.

In accordance with the first paragraph, such an agreement is 
valid if it is concluded "after the dispute has arisen". The Jenard 
Report makes it clear that the dispute occurs "as soon as the 
parties disagree on a specific point and legal proceedings are 
imminent or contemplated".

An additional situation where a  choice of court agreement 
included in a consumer contract could be valid is where it gives 
the consumer additional options where to bring action over and 
above those already available to him (paragraph 2 of Article 19).

Finally, paragraph 3 of Article 19 allows parties to a consumer 
contract to enter such choice of court agreements where both 

6 Article 19 of the Brussels I Regulation (recast) reads as follows:
The provisions of this Section may be departed from only by an agreement:
(1) which is entered into after the dispute has arisen;
(2) which allows the consumer to bring proceedings in courts other than those 
indicated in this Section; or
(3) which is entered into by the consumer and the other party to the contract, 
both of whom are at the time of conclusion of the contract domiciled or 
habitually resident in the same Member State, and which confers jurisdiction on 
the courts of that Member State, provided that such an agreement is not 
contrary to the law of that Member State.
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of them have their domicile or habitual residence in the same 
Member State and the agreement confers jurisdiction to the 
courts of that Member State, to the extent that such an 
agreement is not contrary to the law of the Member State in 
question. The practical relevance of this provision is for the 
situation where, after the conclusion of the choice of court 
agreement, the consumer relocates to another Member State.

ÎÎ Determination of the seat of the 
trader
The Brussels I  Regulation (recast) (Article 63) provides that 
where the trader is a company or legal person it is domiciled at 
the place where it has its:

ÎÎstatutory seat; or

ÎÎcentral administration; or

ÎÎprincipal place of business.

The company is thus domiciled in the EU even where only one of 
those places is in the EU.

Where a  trader is not domiciled in a  Member State but has 
a  ‘branch, agency or other establishment’ in a Member State, 

the trader shall, in disputes arising out of the operations of that 
branch, agency or establishment, be deemed to be domiciled 
there (Article 17(2)).
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IV. Which law applies to the consumer contract dispute?

ÎÎ Limited party autonomy

The Rome I Regulation allows the parties to a consumer contract 
to choose the law which will govern any questions relating to 
the contract but subjects such a  choice to the application of 
certain mandatory provisions aimed at protecting the consumer 
as the weaker party in a contract7.

7 Article 6(1) and (2) of the Rome I Regulation reads as follows:
(1) Without prejudice to Articles 5 and 7, a  contract concluded by a  natural 
person for a  purpose which can be regarded as being outside his trade or 
profession (the consumer) with another person acting in the exercise of his 
trade or profession (the professional) shall be governed by the law of the 
country where the consumer has his habitual residence, provided that the 
professional:
(a) pursues his commercial or professional activities in the country where the 
consumer has his habitual residence, or
(b) by any means, directs such activities to that country or to several countries 
including that country, and the contract falls within the scope of such activities.
(2) Notwithstanding paragraph 1, the parties may choose the law applicable to 
a contract which fulfils the requirements of paragraph 1, in accordance with 
Article 3. Such a  choice may not, however, have the result of depriving the 
consumer of the protection afforded to him by provisions that cannot be 
derogated from by agreement by virtue of the law which, in the absence of 
choice, would have been applicable on the basis of paragraph 1. 

Accordingly, if another law than the consumer’s law has been 
chosen by the parties as the applicable law, according to Article 
6(2) certain rules of the law of the country where the consumer 
has his habitual residence will still apply, namely where:
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ÎÎthose contract law rules under the law of the country where 
the consumer resides are more favourable to the consumer 
than the contract law rules under the applicable law chosen 
by the parties; and

ÎÎthose contract law rules specifically aim at protecting 
consumers and cannot be derogated from by agreement.

ÎÎ Law applicable where no choice 
is made
Where no choice of law was made by the parties, in certain 
situations the consumer will, according to Article 6 (1), benefit 
from the application of the law of the country where he/she has 
his/her habitual residence. The conditions for the application of 
those rules are the following:

ÎÎThe trader:
ÎÎis pursuing his commercial activities in the country where 
the consumer has his habitual residence, or
ÎÎby any means, directs such activities to that country or 
several countries including that country

ÎÎthe contract falls within the scope of the activities mentioned 
above;

Article 6 of the Rome I Regulation applies irrespective of whether 
or not the trader is established in the EU.

ÎÎ Which contracts are not covered 
by Article 6 (1) and (2) 
of Rome I Regulation

The rules applicable to consumer contracts, as set out in Article 
6(1) and (2) of the Rome I Regulation, do not apply to certain 
types of contracts clearly enumerated in Article 6(4)8.

8 “(a) a contract for the supply of services where the services are to be supplied 
to the consumer exclusively in a country other than that in which he has his 
habitual residence;
(b) a contract of carriage other than a contract relating to package travel within 
the meaning of Council Directive 90/314/EEC of 13 June 1990 on package 
travel, package holidays and package tours;
(c) a contract relating to a right in rem in immovable property or a tenancy of 
immovable property other than a contract relating to the right to use immovable 
properties on a timeshare basis within the meaning of Directive 94/47/EC;
(d) rights and obligations which constitute a financial instrument and rights and 
obligations constituting the terms and conditions governing the issuance or 
offer to the public and public take-over bids of transferable securities, and the 
subscription and redemption of units in collective investment undertakings in so 
far as these activities do not constitute provision of a financial service;
(e) a contract concluded within the type of system falling within the scope of 
Article 4(1)(h).”
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ÎÎ What is covered by the applicable 
law?
Article 12 of the Rome I Regulation contains a non-exhaustive 
list of matters which are governed by the applicable law 
determined in accordance with this Regulation. Among the 
issues governed are: interpretation, performance, the 
consequences of a  breach of obligations, including damages, 
the various ways of extinguishing obligations, and the 
consequences of nullity of the contract.

The Regulation also contains conflict rules for determining the 
existence and validity of a contract or any term thereof (Article 
10), the formal validity of a contract (Article 11) and incapacity 
(Article 13).
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V. Case-law

ÎÎ Case-law of the CJEU

The notion of “consumer”

The Court of Justice of the European Union clarified this concept 
by stating that the protection applies to “private final consumers” 
(Case 150/77, Bertrand)9. Later on the Court concluded that the 
protection afforded to consumers extends to contracts 
concluded only by individuals in order to satisfy consumption 
needs and cannot extend to companies or legal persons (Case 
C-269/95, Benincasa). The protection afforded may be invoked 
only by the consumer himself, and not by a plaintiff acting in 
pursuance of his trade or professional activity to whom the 
consumer has assigned his or her rights (Case C-89/91, Shearson 
Lehmann Hutton). Finally, the ECJ ruled that the definition of 
consumer must be given an autonomous and uniform 
interpretation throughout the Union (C-508/12, Vapenik).

9 The cases of the CJEU are available on the CJEU website, at http://curia.europa.
eu/jcms/jcms/j_6/
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ÎÎAccording to this ruling, account must be taken, in particular, 
of the definition of consumer in different instruments of 
European Union law, namely Brussels I Regulation, Regulation 
No  805/2004 of 21 April 2014 creating a  European 
Enforcement Order for uncontested claims and Council 
Directive 93/13/EEC of 5 April 1993 on unfair terms in 
consumer contracts. 

ÎÎThe Court concluded that: “Taking account of the objective of 
protecting consumers laid down by the abovementioned 
provisions of European Union law, which aim to compensate 
for the imbalance between parties in contracts concluded 
between a  consumer and a  professional, their application 
cannot be extended to persons with respect to whom that 
protection is not justified.” 

ÎÎTherefore, the rules of special jurisdiction and applicable law 
over consumer contracts cannot be applied neither to 
contracts concluded between two persons engaged in 
commercial or professional activities nor to contracts 
concluded between two persons not engaged in commercial 
or professional activities (paragraphs 32 and 33 of the above 
mentioned ruling).

The notion of "directing activities"

The special protection for consumers of both the Brussels 
I Regulation (recast) and of the Rome I Regulation applies if the 
trader "directed his activities" at the Member State of the 
consumer within the meaning of Articles 17(1)(c) of the Brussels 
I and 6(1) of the Rome I Regulations. In that regard, recital 24 
of Rome I  refers to a  consistency in interpretation of the 
substantive scope between the rules in Brussels I and in Rome 
I, specifically related to the concept of "directing activities". This 
means that the case law presented below applies both for 
questions of jurisdictions, as well as for questions of applicable 
law10.

The Court of Justice has given guidance on how to interpret the 
notion of "directing activities" towards a certain Member State. 
In its landmark judgment Pammer/Alpenhof (Joined Cases 
C-585/08 and C-144/09) the Court had to decide whether the 
accessibility of an internet site is sufficient to assume that the 
trader has directed his activity to the Member State of the 

10 Where the contract is concluded with a consumer in the course of electronic 
commerce, the trader has to inform the consumer that under Article 6(2) of the 
Rome I Regulation he enjoys the protection of the mandatory provisions of the 
law that would be applicable in the absence of a choice of law (judgment in 
Case C-191/15 Verein für Konsumenteninformation).
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consumer’s domicile, within the meaning of Article 15(1)(c) of 
the Brussels I Regulation.

The Court ruled that the mere accessibility of an internet site in 
a  given Member State is not sufficient to establish that the 
trader directed his activity to that Member State. On the 
contrary, to establish this, it must be ascertained in the light of 
the websites and the trader’s overall activity that, before the 
conclusion of any contract with the consumer, the trader was 
envisaging doing business with consumers domiciled in one or 
more Member States, including the Member State of that 
consumer’s domicile.

The Court developed a list of criteria which can be used as 
indication of such intention:

ÎÎ the international nature of the activity,

ÎÎ mention of itineraries from other Member States for 
going to the place where the trader is established,

ÎÎ use of a language or a currency other than the language 
or currency generally used in the Member State of the 
trader with the possibility of making and confirming the 
reservation/order in that other language,

ÎÎ mention of telephone numbers with an international 
code,

ÎÎ outlay of expenditure on an internet referencing service 
in order to facilitate access to the trader’s site or that of 
its intermediary by consumers domiciled in other Member 
States,

ÎÎ use of a top-level domain name other than that of the 
Member State in which the trader is established, and

ÎÎ mention of an international clientele composed of 
customers domiciled in various Member States.

ÎÎ However, the following elements do not constitute 
sufficient evidence of such intention:

ÎÎ the mere accessibility of the trader’s or the intermediary’s 
website in the Member State in which the consumer is 
domiciled, or

ÎÎ an email address and other contact details, or

ÎÎ the use of a  language or a  currency which are the 
language and/or currency generally used in the Member 
State of the trader.
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In Mühlleitner (C-190/11) the Court ruled that it is not necessary 
for the contract to be concluded at a distance, but that this can 
be taken into account when looking at all the relevant factors 
necessary for the establishment of whether a  trader directs 
activities towards a certain Member State.

In Emrek (C-218/12), the Court ruled that Article 15(1)(c) of the 
Brussels I  Regulation (Article 17(1)(c) of the recast version) 
does not require a causal link between an internet site and the 
conclusion of the contract. However, such a  causal link 
constitutes evidence of the connection between the contract 
and a  commercial or professional activity directed to the 
Member State of the consumer’s domicile.

ÎÎ Selected national case-law

France

In its judgment of 12 July 2005 (Civil Chamber 1, 12 July 2005, 
02-13960), the Court of Cassation clarified the notion of "steps 
necessary for the conclusion of the contract" provided for in 
Article 13 (3) (b), of 1968 Brussels Convention on Jurisdiction 
and the Enforcement of Judgments in Civil and Commercial 
Matters.

According to the Court of Cassation, in the case of a consumer 
established in France, in response to an advertisement published 
in a newspaper of that country for the sale of tangible goods by 
a  company whose head office is located in another country, 
Germany in this case, the response to the offer specially made 
with the taking of measure to draw up plans and specifications, 
which is the indispensable prerequisite for the contract, is 
a "step necessary for the conclusion of the contract" within the 
meaning of Article 13 (3) (b) of the 1968 Brussels Convention, 
conferring jurisdiction on the court of the place of residence of 
the consumer, provided that this response is understood as 
a statement expressing the intention of the consumer to act on 
the advertisement.

Thus, the expression "steps necessary for the conclusion of 
a  contract" within the meaning of Article 13 (3) (b) does not 
expressly refer to an act directly leading to the conclusion of the 
contract but also to an act performed before the 
acceptance of the contract, when it shows the intention 
of the consumer to follow up the specially made proposal 
and it constitutes an indispensable prerequisite for the 
contract.

With regard to the 1980 Convention on the law applicable to 
contractual obligations, the Court of Cassation ruled that, in the 
absence of explicit choice by the parties on the applicable law, 
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French law is applicable when the door-to-door selling took 
place at the domicile of the French consumer (Civil Chamber 1, 
12 July 2005, 02-16915).

The Court of Cassation emphasized that the contract in question 
was for the supply of services and that the complainant had 
been approached as a consumer at his domicile in France, where 
he had signed the contract. Insofar as the choice by the parties 
of the German law was not explicit, French law should be applied 
in application of Article 5 (3) of the Rome Convention, which 
provides that: “Where it is clear from all the circumstances of 
the case that the contract, in the absence of a choice of law, is 
manifestly more closely connected with a  country other than 
that indicated in paragraphs 1 or 2, the law of that other country 
shall apply.”

Thus, the Court of Cassation retains in this judgment 
a restrictive view of the manifestation of the choice of 
the applicable law. It imposes an "explicit" choice, while 
Article 3 referring to Article 5 (2) allows for a  choice 
“demonstrated with reasonable certainty by the terms of the 
contract or the circumstances of the case.” In this regard, the 
Rome I Regulation of 17 June 2008 limited the possibility of 
a choice of law applicable to consumer contracts (Article 6) in 
order to reach a higher level of protection for consumers.

Germany

Federal Supreme Court (BGH), decision of 9 February 
2017 – case no.: IX ZR 67/16

The origin of the assets does not play any part regarding the 
question whether a natural person concludes a contract for the 
purpose of commercial or professional activities. Otherwise 
jurisdiction over consumer contracts would be rarely possible as 
in most cases assets originate from commercial activities. The 
later conclusion of a  contract between consumer and trader 
does not need to be motivated by the activities of the trader 
which were directed at the Member State of the consumer. 
A  consumer does not lose the jurisdiction over consumer 
contracts in cases in which his contractual partner transfers his 
rights from the contract to a third party.

Federal Supreme Court (BGH), decision of 24 April 
2013 – case no.:XII ZR 10/10

This judgment relates to a  case in which a  Dutch consumer 
concluded a  contract concerning the rental of a  mobile. The 
consumer became aware of the business of the trader through 
his homepage where a route description from the border region 
in the Netherlands to the premises in Germany and in several 
places the indication: "Wij spreken Nederlands!" (which means 
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"we speak Dutch") was to be found. The contract itself was 
concluded in the premises of the German trader. The Federal 
Supreme Court ruled that the applicability of Article 15 of 
Regulation 44/2001 does not require that the contract between 
consumer and trader was concluded at a distance.

Federal Supreme Court (BGH), decision of 30 March 
2006 – case no.: VII ZR 249/04

In case a trader is bound to a consumer on the basis of a mutual 
contract of services to unfold commercial or professional 
activities in the Member State of the consumer for the first 
time, this service contract is not concluded with regard to 
commercial or professional activities in the Member State of 
the consumer according to Article 15 of Regulation 44/2001. 
Article 15 of Regulation 44/2001 requires that the trader 
already had exercised or directed his commercial or professional 
activities at the Member State of the consumer prior to the 
conclusion of the contract with the consumer.
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VI. Overall conclusions

A court seised with a claim against the trader over a consumer 
contract has to make the following analysis.

Jurisdiction

ÎÎDoes the dispute relate to a consumer contract, within the 
meaning of Article 17 of Regulation 1215/2012?

If YES, do I  have jurisdiction pursuant to Section 4 of 
Regulation 1215/2012?

ÎÎIs there a  choice of court agreement fulfilling the 
conditions of Article 19?

ÎÎYes. The court examines if the defendant (trader) is 
being sued at the place in accordance with the choice 
of court agreement.
ÎÎNo. Go to Article 18 and check whether the court can 
establish that the defendant (trader) is being sued at 
the place of its seat; or at the place where the consumer 
is domiciled.
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NO:

Do I  have jurisdiction pursuant to other rules of Regulation 
1215/2012?

Applicable law

ÎÎWhich law applies to consumer contracts?

1 - Is the contract a consumer contract within the meaning of 
Article 6(1)?

YES:

Provided that the following requirements are fulfilled

ÎÎThe contract is concluded by a consumer (a natural person 
acting outside his trade or profession)

ÎÎWith a professional (another person acting in the exercise of 
his trade or profession)

and

ÎÎOne of the additional conditions in points a) or b) of paragraph 
1 of Article 6 is met:

ÎÎthe professional pursues its activities in the country of the 
habitual residence of the consumer

or

ÎÎthe professional directs his activities to the country of the 
habitual residence of the consumer (only to that country or 
to several countries including that one)

NO:

When there is a contract between a consumer and a professional 
in the meaning of Article 6(1) but neither of the additional 
conditions in points a) or b) of paragraph 1 of Article 6 is 
fulfilled, go to Articles 3 and 4 of Rome I Regulation to determine 
the applicable law.

If the answer to question 1 is yes, then go to question 2.

2 - Does the contract contain a choice of law clause?

YES

ÎÎThe court applies the chosen law – Article 6(2) of Rome 
I Regulation
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ÎÎBut if there are non-derogable rules of the law that, in the 
absence of choice, would have been applicable pursuant to 
paragraph 1 of Article 6, these specific provisions shall be 
applied

NO:

The court shall apply the law of the country in which the 
consumer is habitually resident – Article 6 (1) of Rome 
I Regulation.



Getting in touch with the EU

In person
All over the European Union there are hundreds of Europe 
Direct information centres. You can find the address of the 
centre nearest you at: https://europa.eu/european-union/
contact_en

On the phone or by email
Europe Direct is a service that answers your questions about 
the European Union. You can contact this service:
– by freephone: 00 800 6 7 8 9 10 11 (certain operators may 
charge for these calls),
– at the following standard number: +32 22999696 or
– by email via: https://europa.eu/european-union/contact_en

Finding information about the EU

Online
Information about the European Union in all the official 
languages of the EU is available on the Europa website at: 
https://europa.eu/european-union/index_en

EU publications
You can download or order free and priced EU publications at: 
https://publications.europa.eu/en/publications. Multiple copies 
of free publications may be obtained by contacting Europe 
Direct or your local information centre (see https://europa.eu/
european-union/contact_en).

EU law and related documents
For access to legal information from the EU, including all EU 
law since 1952 in all the official language versions, go to 
EUR-Lex at: http://eur-lex.europa.eu

Open data from the EU
The EU Open Data Portal (http://data.europa.eu/euodp/en) 
provides access to datasets from the EU. Data can be 
downloaded and reused for free, both for commercial and 
non-commercial purposes.
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https://europa.eu/european-union/contact_en
https://europa.eu/european-union/contact_en
http://eur-lex.europa.eu
http://data.europa.eu/euodp/en
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